control practices are being followed.  Loose ground
shall be taken down or adequately supported before any
other work is done.  Ground conditions along haulaqe-
ways and travelways shall be examined periodically and
scaled or supported as necessary.

The condition or practice described in the above citation
reads as follows: "A miner working in 20 cross-cut of #4 room in
7 CM Panel was injured when a rock about 42 inches long, 20
inches wide and from 10 to 4 inches thick fell from the roof
stricking (sic) him in the upper back.  The roof was approx. 7
1/2 feet above the floor.  The miner stated that he checked this
rock at the beginning of the shift but did not continue to check
it or support it.  Approx. two hours after checking the rock it
fell and struck him.  This man's foreman had not been in this
area during the shift prior to the accident.  The shift started
about 0001 hours 11/6/80 and .the accident happened about 0240
hours 11/6/80.  The miner arrived at his working place at
approximately 0045 hours 11/6/80.  The miner stated that he had
sounded the rock but had not tried to scale it down."  The
citation was abated by holding a safety meeting and everybody was
cautioned about working under bad ground and the proper way to
scale and support.

As a result of the issuance of the above citation,
respondent filed a notice of contest which is docketed at WEST
81-100-RM and has been consolidated with the penalty proceeding
WEST 81-233-M.  In the request for review, respondent requested
that the citation be vacated.

The facts in the above consolidated cases are not basically
in dispute.  I find that on November 6, 1980, Ivan Miller,
respondent's employer, commenced work at the FMC mine at 12:00
midnight. For six months, Miller, as part of a crew, was working
in a section of the mine described as 7 CM Panel of the mine, and
on the night of the accident, in 20 cross-cut of #4 room.  Miller
had been working in this same area for the preceding six months
and during that time, was in the area 3 or 4 times a week and the
only shift working in the area during that time (Tr. 7),  Miller
testified that he entered the mine at midnight and after loading
up the welder, it took approximately one and a half hours to get
to the area where he was to work {Tr. at 23).

The area where the roof fall occurred was in an established
part of the mine and the roof had been bolted. Miller stated
that he examined the roof by "sounding" it and barred down some
loose rocks (Tr. at 6). Miller did not know where the rock that
struck him fell from so did not know if he barred that area.

1303 at the be-
